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W3JIOXKEHUE

ABTOp paccmarpuBaeT MpoOiieMbl BbIOOpA M Ha3HAYEHHSI WICHOB (apOMTPOB) TpETEHCKHX
CYyIOB. AHalU3 OCYIIECTBIIETCS Ha NPHMEPE HOPM MEXKIYHApOAHOIO IpaBa M BHYTPEHHETO
npasa PecryOnukn Benapych. ABTOp OTHOCHTCS K MHCTPYMEHTaM 3aMMCTBOBaHHBIM Y 3aKOHA
EC u cyuiecTByonM B HallMOHAILHOM 3aKoHOAATelIbcTBE. OIHOBPEMEHHO, aBTOP CPaBHUBACT
[IPaBOBYIO CHUCTEMY C PEeryJIIIUsSIMU B 3TOI oOnacTy B 3akoHofarenbeTBe Poceniickoit deneparun.
OTaebHBII BOIIPOC KacaeTcsl peryIupoBaHus (OPMHUPOBAHMS COCTaBa CylIOB B paMKax 3aKOHOA-
TeabCTBa BOCTOYHOA3MATCKOTO SKOHOMUYECKOTO COO0IIECTRaA.

KiroueBbie cioBa: apoutpax B benmapycu u Poccuiickoit ®@enepannu, 4ieHbl TpeTeHCKUX
CYZI0B, BBIOOp, COCTaB, OCHOBA BHYTPEHHETO NpaBa

dopMupoBaHue cocTaBa apOUTPasKHOTO (TPETEHCKOr0) Cyda AJsl paccMoTpe-
HUSI KOHKPETHOTO cIiopa uMeeT OOoJbIoe 3HaYCHUE Il BCEX YYACTHUKOB COOT-
BETCTBYIOIIETO apOUTPAKHOTO M TPETeHCcKoro pasouparenscTBa. OT TOro, Kakue
CynpH (10 KBaJH(HUKALUH, TIO ONBITY paboThl, O CHEHUAIN3ALNH, IO 00bEKTUB-
HOCTH, HE3aBHCHMOCTH H JIPYTMM OOBEKTUBHBIM KpPUTEpUsM) OyayT HU30paHbI
(Ha3HaueHbl) B CyAeOHBIN COCTAaB HANpsIMyl0 MOTYT 3aBUCETb ONEPATHBHOCTb,
MOJTHOTA, 3aKOHHOCTh M MHBIE KAUueCTBa CaMOTO pa30HMparesIbCTBa U €ro MTOro-
BOI'0 IOKYMEHTa — pelleHus. Tak 1 HalpammBaeTcsi U3BECTHOE BBIPAKEHNE «KAK
KOpaOJlb Ha30BeIllb, TAK OH M MOIUIBIBET |...|».

OO0 akTyaJdbHOCTH HACTOSIIEH TEMbl MOXXHO TMPUBOJUTH OOJBIIOE KOIHYe-
cTBO 10BO/10B. OOpaTuM BHUMaHKE YUTATEIs TOJNBKO Ha /1Ba (pakTa, a OH caM clie-
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JIaCT BBIBOJIBI: M PaHEEe ITOT BONPOC HE OCTABAJICS B 3ACTHIBIIEM COCTOSIHUM, U B
COBPEMEHHBIX YCIOBHUSX €ro 3710001HEBHOCTh HE CHUKACTCSL.

«Y3aKoHEHHBIH (00s3aTeNbHBIN) TPETEHCKUI cya MpeaHazHavancsa s pas-
PELICHUS BCEX CIIOPOB MEX/Y WICHAMH TOBAPHILECTB, a TAKIKE BOOOIIE CIIOPOB
Mo JiesiaM aKIUOHEpHBIX KOMIaHWW. TpeTedckuid cyabs BBHIOMpAJCsS CTOpOHA-
MH WIN — IPU YKJIOHEHHH CTOPOHBI OT BBIOOpPA — B IOPSIAKE B3aUMOACHCTBUS
C TOCYAapCTBEHHBIMH CyIaMH Ha3HA4aJCs MPEICTaBUTEISIMHU CyleOHOM BIaCTH.
B nocnenneM ciyyae TpeTreckuM Cyapeld HazHayajCs KaHUENSIPCKUN YHMHOB-
HUK TOCYIapCTBEHHOro cyna. COBpeMEHHHKaMH 00paIiajoch BHUMaHHWE HA TO
OGCTOSITGJII)CTBO, YTO YHMHOBHHKU KpaﬁHe HEOXOTHO HCIIOJIHAIN O6H3aHHOCTI/I
TpeTeickux cynei...Oanako u no YeraBy «O cyle TAMOXEHHOM I10 CIIOBECHBIM
MPOILEHHSM, a HE 10 YeI0OUTHBIMY, U 110 [lonokenuto o Tpeteiickom cyae Poc-
CHUUCKOM MMIIEpUH aHaIW3upyeMasl opMa B3aUMOICHCTBHS TOCYIApPCTBCHHBIX
U TPETEHUCKUX CyOB OblIa XapaKTepHa UCKIIIOUUTENBHO AJIS CIydaeB, KOIrua CTo-
POHBI CIIOPHOTO MPABOOTHOIIEHUS B Y3aKOHEHHOM (00s3aTeTbHOM) TpeTecKOM
Cylle B CHJIy KaKHX-TH00 00CTOSTENLCTB HE MOIIIM WIIM HE Kellanu c(hopMUpoBaTh
cocTaB TpeTelickoro cyma». Tak 6bu10 B Poccuiickoit Ummepun B 18—19 Bekax.

A YTO B HAIIE BPEMA?

«Cerozns 3a pyOeskoM Bce OOJIbIIME TTOJIHOMOYHS Ha CTaauy (POPMUPOBAHUS
cocTaBa apOuTpaka MpuoOPETAIOT TOCYIAPCTBEHHBIC CYJIbI, IPHUUYEM TCHICHIIHS
pacimpenus Cy1Ie0HOTO COEHCTBIS HOCUT YHUBEPCAIbHBIN Xapakrep |...].

Tunosoit 3akon FOHCUTPAJI (ct. 6) mpeaocTaBisieT TocyaapcTBaM BO3MOXK-
HOCTH CaMOCTOSATEIHHO OTPEAETUTH CY/I UM UHOW OpraH, KOMIIETEHTHBIN BBITION-
HATh (pyHKUMHU 10 HOPMUPOBAHUIO COCTaBa apOUTpaxka B OTCYTCTBHE COOTBET-
CTBYIOIIETO COTJIAIICHUSI CTOPOH JIN0O YKIOHEHHSI OJTHOW M3 HUX OT COOMIOCHUS
YCTaHOBJIEHHOTO Tiopsifika. B ['epmannu, kak ¥ BO MHOTHX JIPYTHUX CTpaHax, Ta-
KHM KOMIIETEHTHBIM opraHom 0but u30pan cyx (ct. 1035 I'TIK I'epmanun). B Uta-
JIUA CTOPOHA, Ha3HAYMBIIAS CBOECTO apouTpa, MokeT (1) mpocuTh mpeaceaaTenst
OKPYXKHOTO CyAa 10 MECTy NPOBEACHHUS apOUTpaska O Ha3HaueHHH apOuTpa 3a
JPYTYI0 CTOPOHY, VKJIOHSIONIYIOCS OT y4acTHs B ()OPMHUPOBAHHU COCTaBa Tpe-
Telickoro cyna B ycraHoBieHHoM mopsiake (ct. 810 Kaurm IV T'TIK Urtamnun);
(2) ocriopuTh B rocynapcTBEHHOM CyJIie Ha3HAYCHUE apOUTpa Ipyrol CTOPOHHI (CT.
815). B bensrum mpezncenarens cyna MepBO WHCTAHIIMK Ha3HA4daeT apOUTpa 3a
CTOPOHY (TpeThe JINIO, Ha/IeJIEHHOE COINAllIEeHNEeM COOTBETCTBYIOIIMMHU IOJIHO-
MOYHSIMH ), HE BEIOPABITYIO €r0 B YCTAHOBIICHHEIH Cpok (CT. 1684 Cyme6GHOTO KO-
nekca benprun), a Taxke mpeaceaarens cocTaBa TPETEHCKOro cyia Mpyu YeTHOM

U'A. 1. Zaytsev, Interaction of the state and arbitration courts: historical background//Messen-
ger of civil process. 2013 . N 5, pp. 79-115.
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YUCIIe HA3HAYCHHBIX CTOpOHAMHU apOuUTpoB (CT. 1685). AHamOTHYHBIC TIpaBHIA
neiictBytoT B ABctpun (ct. 582 I'TIK Apctpun). B CILIA B orcyTcTBHE corlna-
COBaHHOI'0 CTOPOHAMH MOPsAKa POPMUPOBAHUS COCTaBa apOUTpaka, HEBO3MOXK-
HOCTH €ro MCIIOJTHEHUS, HEBO3MO)KHOCTH (0TKa3a) peanu3aiiy n30paHHbIM apOu-
TpoM cBouX (DyHKIWI 6e3 Ha3HAaYCHUS MPEeEeMHUKA, apOuTpa MOIKCH HA3HATUTH
TOCYIapCTBEHHBIA CyJ] TIO 3asBIIEHUIO OTHOW M3 CTOpOH (c. 3 EnmHOOOpa3zHOTO
ApOutpaxxnoro Axra).

B Hupepnanngax mo 3asBieHuU0 JIF000H CTOPOHBI MIPECEIaTeIh OKPYKHOTO
CyZa HaJIesieTCs TPaBoOM:

— Ha3Ha4CHUS MIPeJICeIaTells COCTaBa apOUTPOB (AOMOTHUTEIHLHOTO apOuTpa)
B OTCYTCTBHE conamieHus ctopoH (cT. 1026 Komekca rpax1aHCKOro CyI0pon3-
BoJicTBa Hunepnanaon);

— Ha3HadeHUs apOUTPOB B CITydasix, €CIIM CTOPOHBI HE CHIETaId ITOTO CaMo-
CTOSITENIEHO B YCTAHOBIIEHHBIN CPOK (110 00mieMy npaBuity 2 mecsia — cT. 1027);
ecyii apOUTPaKHBIM COTJIAIIEHUEM OIHOW M3 CTOPOH MPEA0CTABICHBI 3HAYNTEIb-
HbIE IpeepeHIINH, YIIEMIISIONINE PAaBO IPYrol CTOPOHBI HAa ydacTHe B pOpMu-
poBanuM coctasa (cT. 1028);

— OCBOOOKICHHS apOWTpa OT HCHONHEHUS (YHKIHMHA NpU (HaKTHIECKOH
1 IOpUINYECKON HEBO3MOKHOCTHU HCIIOJHEHUSI UM cBoero mManaara (ct. 1029);

— MOJIHOTO MPEKpaIICH!sI apOUTPaKHOTO pa3OHpaTesIbCTBa B CIIydasix, €Cin
paccMOTpeHHe Jeia OCYIECTBIIETCS HeAOmycTuMO MemieHHo (cT. 1031);

— PaccMOTpPEHHs CIIOPHBIX BOIPOCOB, BOZHUKAIONIUX PU OTBOZE apOUTPOB
(ct. 1035).

HIupokrMK MTOITHOMOYHSMH 110 (POPMHUPOBAHHIO COCTaBa TPETEHCKOTO Cyna
ob6mamaroT cynsl B AHDMA. Tak, OHU BIIpaBe /1aBaTh OOIINE YKa3aHUS IO TIOPSII-
Ky Ha3HaueHWUs apOWTpPOB; peliaTh, 9To (GOPMHPOBAHUE COCTaBa JOJDKHO OBITH
OCYILIECTBIICHO B TOM TOPSAKE, B KOTOPOM OHO OBUIO cleniaHo (Ipekpaiiasi Tem
CaMBIM JTaJIbHEHIIINE CIIOPHI); OTMEHSTH YK€ COCTOSBIINECS Ha3HAYCHMs; Ha3Ha-
gaTh JIOOBIX apOUTPOB caMOCTOATEIRHO (CT. 18 Akra AHrmm 00 ApOutpaxe
1996 r.)».?

CxoHe TOJHOMOYHS TOCYAapCTBEHHBIX CYHOB 3aKpeIUICHBI U B MEXIY-
HapogHoMm jgoroBope (EBporeiickas koHBeHIMsI 0 BBeAeHHH EanHO0Opa3HOTO
3akona 00 apoutpaxke (ETS N 56) (3axmouena B . Ctpacoypre 20.01.1966).
«B cr. 8 u cBsA3aHHBIX ¢ Hell cTarbax EmmHO0OpasHoro 3akoHa (IIpminokeHue
I x KoHBeHIIMN) 3aKperieHo OBOJIBHO CIIEHU(PHUYECKOE H OTCYTCTBYIOIIEE B Ha-
CTOSIIIIEE BPEMsI B OT€UECTBEHHOM 3aKOHO/IATENIbCTBE IIPAaBOMOUYHNE TOCYAapCTBEH-
HOTO CyZIeOHOTO OpraHa Mo Ha3HAuUCHHUIO apOuTpa (TPETEHCKOTO CYIbH) B CiIyYae,
€CJIM CTOPOHBI CIIOPHOTO MPABOOTHOIICHUS WIIM WX HaJUIeXkallle Ha TO YITOJIHO-

2 S. A. Kurochkin, The state courts in arbitration trial and the international commercial arbi-
tration. M.: VoltersKluver, 2008, 296 pages.
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MOYCHHBIE TIPECTAaBUTEIN HE CHOPMUPOBAIIA COCTAB apOUTpaxka (TPEeTeHCKOTO
cyma).’

TakuMm 00pa3om, Ha MPOTSHKEHUH MHOTUX BEKOB TIPU ()OPMHUPOBAHHUHU COCTaBA
apOUTPaKHOTO (TPETEUCKOTO) Cy/Ia COXPAHIETCsI OCHOBHOM M CKBO3HOW TPUHITHIT
apOUTPaKHOTO (TPETEHCKOTr0) pa3ouparenbCcTBa — aBTOHOMHESI BOJIM CTOPOH.

DTOT 7K€ MPUHITUI COOTIOAAETCS M B UCCIIEAYEMOM 3aKOHOATEIhCTBE COBPE-
MEHHBIX rocyaapcts. I[Ipu 3ToM B JeiicTBYIOIIEM 3aKOHOJATEIbCTBE OAUEPKUBA-
eTCsl: TIepBUYHA BOJISI CTOPOH Ha M30paHue Cy/ieH, a €CIIi CTOPOHBI HE MPOSIBHIIH
CBOIO BOJIIO, HE JIOTOBOPHUIIUCH, TO CyJbH HA3HAYAIOTCSI.

Tax, B cT. 16 6enopycckoro 3akoHa 0 MEXAYHAPOJHOM apOUTPAKHOM CYJIE
YCTaHOBJIEHO: KOJWYECTBEHHBIN COCTaB MEXIyHAPOIHOTO apOUTPAKHOTO Cyda
JUTSL pa3pelieHus cropa ONpeessieTcs CorviallleHHeM CTOPOH, a TIPU OTCYTCTBHH
TAKOTO COTIAIICHUSI BKIFOYALT TPeX apOuTpoB.*

B cr. 14 Genopycckoro 3akoHa 0 TPETEHCKUX Cyax TAKkKe COACpPIKaTcs CX0-
’KHe MpaBoBble HOPMBI. « DOPMHUPOBaHNE COCTaBa TPETEHCKOTO Cyaa AJs TpeTeil-
CKOTO pa30upaTenbCTBa B IMMOCTOSHHO JICHCTBYIOIIEM TPETEHCKOM Cy/ie IPOU3BO-
JUTCS TyTeM M30paHUsl TPETEHCKUX Cyldeld CTOPOHAMH, a €CII CTOPOHBI HE W3-
Opaiu TPETEHCKUX CyIeH — IMyTeM Ha3HauYeHUS TPETEHCKIUX CyIeH MpeacenaTeieM
HOCTOSIHHO JICHCTBYIOILETO TPETEHCKOTO Cyaay.’

IIpencrasnsercsi, 9To 6ETOPYCCKUI 3aKOHOMATENb HE CIIYIAHO HE YTOUHIII
JIETaJIN TIPABOBOTO PETYIUPOBAHHMS MOPSIKA (POPMUPOBAHUS COCTaBa TPETEHCKO-
ro Cyna, 0 KOTOPBIX MOUJET peub manee. TpeTeiickoe pa30oupaTenbCcTBO, KaK H3-
BECTHO, IMEET MHOKECTBO 0COOeHHOCTeH. OHA U3 HUX 3aKIFOYaeTCsl B aBTOHO-
MHUHU BOJIN CTOPOH M OTCYTCTBHUHU JKECTKOTO T'OCY/aPCTBEHHOTO PEryIUpOBaHMS.
Kpome Toro, B caMoM 3aK0HE TPAMO yKa3bIBaeTCA Ha POJIb PETIaMeHTa TpeTeil-
CKOTO CyAa U MpaBWila TPETEHCKOro pa3OMparesbCTBa, KOTOPHIMH ONPEeIIsoT-
s TIOPSJIOK €0 JesTebHOCTH, MpaBuila TPETeHCKOro pa3onupaTesIbcTBa, CIUCOK
TpeTeiickux cyned u T.4. (cr.cT. 3, 18). Takum 00pa3om, KaxKIIblii KOHKPETHBIH
TPETEHCKHIA Cyl 1 CTOPOHBI MOTYT TIPElyCMaTpUBAaTh ONPECIICHHYIO CIIEHU(HKY,
XapaKTepHYIO ISl JAHHOTO Cy/a, AJIsl TaHHOW MECTHOCTH, JIJISl JAHHOH CIeIHalIi-
3auuy. [71aBHOE 3aKioyaeTcsi B TOM, YTOOBI 3Ta crieludrka He MPOTUBOPEUMIIA

3 D. H. Valeev, Evropeysky civil process and executive production: Collection of materials of
the International scientific and practical conference, Kazan, Kazan (Volga) Federal University, on
March 25, 2011 / otB. edition D. H. Valeev. M.: Statute, 2012, 335 pages.

4 O MexayHapoaHOM apOUTpakHOM (Tpereiickom) cyne: 3akoH PecrmyGnuku bemapycs or
09.07.1999 N 279-3 (pen. ot 27.12.1999)//HanuoHanbHblii peecTp MpaBoBEIX akToB PecryOnmku
benapycs, 30.07.1999, N 56, 2/60.

5 About the arbitration courts: Law of Republic of Belarus of 18.07.2011 N 301-Z (edition of
13.12.2011)//National register of legal acts of Republic of Belarus, 25.07.2011, N 83, 2/1853.
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3akoHoAarensCTBy. 06 5TOM MpsiMO ykaszaHo B TurmoBoM permamente®: «CTopo-
HBI HE JIMIICHBI IPaBa B TPETEHCKOM COIVIAIIEHUH YCTAaHOBUTH IpaBUIIa pa3oupa-
TEJIHCTBA, MOJHOCTHIO MM YaCTHYHO OTJIMYAIOIIMECs OT HacTosImero TUmoBoro
periiaMeHTa, HO He MPOTHBOpEYalllne 3aKOHOAATeNbCTBY Pecnyonukn bemapycs,
PEryaupyoieMy BOIPOCHl pacCCMOTPEHHS CIIOPOB B TpeTeHcKuX cyaaxy (II. 2).

B ct. 10 poccmiickoro 3akoHa 0 TPETEHCKUX CyIax MpeaycMOTPEHO, Ha Tep-
BBIM B3IVIS, HECKOJIBKO MHOE MPaBHIO: «DOPMUPOBAHKE COCTAaBA TPETEUCKOTO
CyZia TIpOM3BOTUTCS ITyTeM M30paHus (Ha3HA4YeHHUs) TPETEHCKHUX cynel (Tpereii-
CKOTO CYIIBH)».

Ho 3z1ech cnenyer yunThIBaTh MOCIEAYIONYI0 KOHKPETU3UPYIONIYIO M OTCHI-
JIOYHYIO MPaBOBYK) HOPMY 3TOrO K€ 3aKOHa, coAepraulyrocs B 1. 2: «B mocto-
SIHHO JICHCTBYIOIIIEM TPETEHCKOM cyJie (hOpMHUPOBAHHE COCTaBa TPETEUCKOTO cyaa
MIPOM3BONIUTCS B TMTOPSAJIKE, YCTAHOBICHHOM MIPAaBHIIAMHU ITOCTOSHHO JIEHCTBYIOIIE-
r0 TpeTeicKoro cyaa».” A B mpaBmiIax KOHKPETHOTO MOCTOSIHHO JIEHCTBYIOLIETO
TPETEHCKOTO Cy/la MBI OOHAPYKUBAEM OIIATH JK€ B KQ4ECTBE MEPBUYHOTO U OIpe-
JISJISFOIIIETO TPaBUIIa BOJIFO CTOPOH.

Hampumep, B Permamente Tperteiickoro cyna st paspellieHUs SKOHOMUYE-
ckux crnopoB npu Toproo-npomebliuieHHOW nanare Poccuiickoit denepanuu
MPEAYCMOTPEHBI CIACAYIOUINN TOPSI0K U30paHHs CyIeH.

VYke B HCKOBOM 3asIBJICHUM UCTEI JIOJDKEH yKa3aTh UMs ¥ (PaMUIII0 CylabU
1 3aIacHOTO CYIbH, H30PaHHOTO UM, WIIA MPOCHOY O TOM, YTOOBI Cy/Ibs M 3arac-
HOW Cy/ibst ObLII Ha3HAYEH Ipezcenarenem Tpeteiickoro cyna (ct. 20) .

ITo mosny4yeHnH UCKOBOIO 3asiBICHUS OTBETCTBEHHBIN cekpeTapb TpeTeiicko-
TO CyJia yBEJOMJISIET 00 9TOM OTBETYHKA M OJJHOBPEMEHHO HANPAaBIISIET €My KOITUH
MICKOBOTO 3asIBJICHHS M MPHUIIOKEHHBIX K HEMY JIOKyMEHTOB, a TaKXKe CITHCOK Cy-
net u Hacrosmuit Permament. OTBETUHK, B CBOIO OYEPElb, B CEMUIHEBHBIN CPOK
rocJie TIOTy4YeHUsI mchbMa (YBEIOMIIEHHUS) O MOCTYIIJICHUH UCKOBOTO 3asIBJICHUA
B Tperelickuii cyn momkeH coOOMUTh UMS U (paMUIIHIO U30PaHHOTO UM CYIbH
1 3aM1aCHOTO CY/IbU M3 JIMII, BKJIIOYEHHBIX B CIIUCOK, JMOO0 JPYrHX JIML, HE 3Ha4a-
IIFXCSI B CITUCKE, WITH 3asIBUTH MTPOCHOY O TOM, YTOOBI CY/IbS M 3aITACHOM Cy/bs U3
criucka ObUTH Ha3HAYCHHI npenceaareseM Tperelickoro cyna (ct. 24) .

B poccuiickom 3akoHEe 0 MEKIYHAPOTHOM KOMMEPUYECKOM apOuTpaxke (CT.
11) XOTs ¥ TOBOPHUTCS O HA3HAYSHHH CYJIEH ATOTO Cy/ia, HO MPOIIeAypa Ha3HAYCHHS
COIVIACOBBIBACTCSI [0 YCMOTPEHHUIO CTOPOH.

® 06 yrBeprkaeHnn THIIOBOrO periaMeHTa MOCTOSIHHO JIeHCTBYOIEro Tpereickoro cyaa: I1o-
cranoBnerne Cosera Munuctpos Pecybnuku berapycs ot 18.01.2012 N 5S2HanuoHanbsHbIi pe-
ecTp mpaBoBbIX akToB Pecmybnuku benapycs”, 30.01.2012, N 12, 5/35134.

7 About the arbitration courts in the Russian Federation: Federal law of 24.07.2002 N 102-FZ
(edition of 21.11.2011)//Collection of the legislation of the Russian Federation, 29.07.2002, N 30,
Art. 3019.

8 Permament TpeTeHCKOro cyla JUisi paspelieHusi SKOHOMHUYECKHX CIIOpoB Tipu TOproso-
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Crnenyer oOpaTUTh BHUMaHWE Ha pa3iMyuve IMOIXOJ0B 3aKOHONATENEH pas-
HBIX TOCYJIAPCTB 10 PEryIIMPOBAHUIO TIOPSIIKA BBISIBICHUS BOJIH CTOPOH MPHU Qop-
MUPOBAHUH COCTaBa apOUTPAXKHOTO (TPETEHCKOTO0) Cy/a.

Tak, B O€TOPYCCKOM 3aKOHE O TPETEHCKUX CyJaxX YCTaHOBJIEHO, 4TO (op-
MHPOBaHHE COCTaBa MOCTOSIHHO JIEHCTBYIOIIETO TPETEHCKOTO Cy/ia MPOU3BOAUTCS
B TIOpSIZIKE, YCTAHOBIEHHOM 3aKOHOM O TPETEHCKHX CyIaX M PeriaMeHTOM IIO-
CTOSIHHO JACHCTBYIOILETO TPETEUCKOTO Cy/a, @ TPETEHCKOro Cyna Uil pa3peIieHus
KOHKPETHOI'O CIIopa — B COOTBETCTBHUU C HACTOAIIUM 3aKoHOM U TpeTeﬁCKHM CO-
TJIalIeHUEM.

KonuuectBo TpeTelickux cyneil uisi pa3pemeHus Cropa OmpeaesieTcs: pe-
[JJAMEHTOM MTOCTOSIHHO ACHCTBYIOLIErO TPETEUCKOIo Cy/ia, TPETEHCKUM corialie-
HUEM U JIOJDKHO OBITh HEUETHBIM. ECITU B periiaMeHTe MOCTOSHHO JICHCTBYIOIIETO
TPETEeUCKOro cy/ia, TPETEHCKOM COIVIAllIEHUH HE OIPEEIICHO KOJIMYECTBO TPETEil-
CKHUX CyHeH, n30uparoTcs (Ha3HAYaI0TCs) TPU TPETEUCKUX CyabH (CT. 14).

,Z[J]SI IMOHMMAaHUW Pa3HUIBI B OTMCUCHHBIX aKTaxX CJICAYCT HAIIOMHUTB, YTO pPC-
IJIAMEHT TTOCTOSIHHO JEWCTBYIOIIETO TPETEHCKOTO Cyla YTBEPKAACTCS yapeInuTe-
JIEM 3TOTO CyJIa, OH JIOJKEH COOTBETCTBOBATh THUIIOBOMY PETJIAMEHTY ITOCTOSIHHO
NEHCTBYIOMIETO TPETEUCKOTO CyIa, yTBepiknaeMomy CoBeToM MunHCTpOB Pecty-
omuku benapych (cT. 3 3akOoHa O TPETEUCKUX CYy/lax), a TPETEHCKOEe COTIAlICHUE
3aKIJII0YAETCsS CAaMHUMU CIIOPSIIIUMHU CTOpoHaMH (CT. 9 3aKoHa O TpeTeHCKuX cy-
Jax).

B ananmornunsix 3akoHax Poccuiickoit @enepanuu, Pecnyonuku Kazaxcran
1 YKpanHBI IPaBOBOE PETYIIMPOBAHNE ITUX BOIIPOCOB OTHECEHO HAa YPOBEHb Ipa-
BUJT U PETJIAMEHTOB TIOCTOSHHO JICHCTBYIONIMX TPETEHCKUX CYI0B.”

B Genopycckom 3akoHE 0 MEKIYHAPOTHOM apOUTPAKHOM CyIIe TaKXkKe yCTa-
HOBJICHO 00IIlee MPaBUIIO: €CJIH CTOPOHBI MPEIYyCMOTPENIH B apOUTPaXKHOM CO-
IJIallIeHUH TIepeiady cropa Ha pacCMOTPEHHE TTOCTOSHHO JAEHCTBYIONIETO MEXTy-
HApOJIHOTO apOUTPaKHOTO CyAa, TO TAKUM 00pa3oM MpPHU OTCYTCTBHH COIJIAIIe-
HUS 00 MHOM OHH COTJIACOBAIM M MOPSIIOK PACCMOTPEHUS CIIOpa B COOTBETCTBUH
¢ apOUTpaKHBIM perTaMeHToM (CT. 12). DTo mpaBmito KacaeTcss U GOPMUPOBAHIS
cocTaBa apOUTPaKHOTO CyJIa.

[IpencraBngercs, 9Tto cTpemieHHE K MOAPOOHON AETaTU3aIH TPABOBOTO
PETYIUPOBAHMS BCEX BOIMPOCOB (POPMHUPOBAHUS COCTaBa apOUTPAKHOTO (TpeTei-
CKOTO) CyJa Ha ypOBHE 3aKOHA, KOJIeKCa WM JIa)Ke MOCTAHOBJICHUS MPABUTEIb-

nmpoMbInuieHHOH nanare Poccuiickoit @eneparnun (y1B. [Ipukazom TIIIT PO ot 22.06.2006 N 48)
(pen. ot 09.06.2011) (Bmecte ¢ «Ilomoxenuem o Tpereickux cbopax u pacxonax»)//Koncynasranr-
[mroc.

°E. G. Dubovik, A. A. Mikhnevich, Arbitration trial in the countries of the Customs union and
in Ukraine: comparative analysis of laws on the arbitration courts//Consultant Plus: Belarus. Tech-
nology 3000 [Electronic resource] / JSC Yurspektr, National center of legal information of Republic
of Belarus, Minsk, 2014.
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CTBa MOXKET JIUIIUTH THOKOCTH caMoO apOuTpakHOe (TpeTeiickoe) pazoupareis-
ctBO. IloaTOMY MHOTHE CTpaHBI U OTHAIOT MHBIE BOIPOCHI HA YPOBEHb MPABUI
Y PEIrIaMEeHTOB CaMUX apOUTPaKHBIX (TPETEHCKUX) CY/IOB.

[To GenopycckoMy 3aKOHY O TPETEHCKUX CyJlaX TOJBKO IMTPUHIIUT aBTOHOMUU
BOJIM CTOPOH JIKUT B OCHOBE (POPMHUPOBAHUS COCTaBa Cy/a IS pa3perieHus KOH-
KpPETHOTO CTIopa.

«DopMHpOBaHHE COCTaBa TPETEHCKOTO Cyda AJISl pa3pelieHUsi KOHKPETHOTO
Criopa MpOU3BOANTCSA MyTeM M30paHus TPETeHCKUX cyaen ctopoHamu. [1pu aTom,
€CJIM CTOPOHBI HE JIOTOBOPIIIUCH 00 HHOM, ()OPMHPOBAHNE COCTaBa TAKOTO Cya
TIPOU3BOJIUTCS B CJIEAYIOIIEM MOPSIKE:

— mipu OPMHUPOBAHNH COCTABA TPETEHCKOTO Cy/Aa, COCTOSIIETO U3 TPEX Tpe-
TEHCKHUX Cynel, Kakaas cCTOpoHa M30HMpaeT OIHOTO TPETEHCKOro Cynblo, a JIBa
M30paHHBIX TaKUM 00pa30oM TPETEHCKHUX CYIbH H30MPAIOT TPETHETO TPETEHCKO-
ro cyabto. Ecnu omqHO#M U3 cTOpoH He M30paH TPETeHCKUi CyIbsl B TEUCHHE IISITH
JTHEH TI0CIie TOYUYeHHsI TIPOCKOBI 00 3TOM OT JPYrof CTOPOHBI WK J[Ba U30paH-
HBIX TPETEWCKUX CYIbU B TEUEHUE IATH JHEW Mocie UX u30paHus He n30MparoT
TPETHETO TPETEHCKOTO CY/BIO, TOT CIIOP MOXKET OBITh TIepeaH Ha PaCCMOTPEHHE
cyna;

— €CJIH CIIOP HOAJICKHUT PAa3PELICHUIO TPETEUCKUM CYIbEi eINHOIUYHO U T10-
cjie oOpallleHus] OAHON CTOPOHBI K APYTod C MPEAoKeHHeM 00 M30paHuM Tpe-
TEHCKOTO Cy/IbW CTOPOHBI B TEUCHHE IIATH THEH HE N30UPAOT TPETEHCKOTO CY/IbIO,
ATOT CIIOP MOKET OBITH TIEpEIaH Ha pacCMOTpeHue cyna» (cT. 14).

YKka3aHHbIE TIPaBOBBIE HOPMBI 3aKpPEIUISIOTCS W B PETVIaMeHTax KOHKpET-
HBIX TpeTelckux cynoB. Tak, B Permamente CHOpTHBHOTO TpETEHCKOTO cyaa
pu  OOIIECTBEHHOM OOBeAWMHCHUHN «benopycckuii pecrmyONIHKaHCKUNH COI03
IOPUCTOB»YKa3aHO, YTO: 1) cropsiiye CTOPOHBI MOTYT U30paTs ApOuTpa 1Jis pas-
pEeIIeHHs criopa TOJNBKO M3 YHCIa JIUI, BKIIOYEHHBIX B clTUcoK Apoutpos Cyna,
yrBepxaaeMblii LleaTpansasiM CBetom Cotoza (1. 12); cocraB Cyna /it Tperei-
CKOT0 paz0uparenbeTBa GOpMUpPYyeETCs yTeM H30paHus TPETEHCKUX cyei (aanee
ApOUTPOB) CTOPOHAMH, & €CITH CTOPOHBI HE N30pay TPETEHCKUX CyAeH — ImyTeM
HazHadeHus: Apoutpos [Ipencenarenem Cyna (1. 13).

OnHOBPEMEHHO B YaCTH BTOPOH KOMMEHTHpyeMo# ctaThu (CT. 14) comep-
JKUTCS ¥ IMITEPaTUBHAS HOPMa: KOJIMYECTBO TPETEHCKUX Cy/Iel Ui pa3pelieHus
CIIOpa B TIOCTOSTHHO JICHCTBYIOIEM TPETEHCKOM Cy/E JOKHO OBITh HEYETHBIM:
OJIUH, TPH, IIATh, CEMb U T.A. HeueTHOEe KOMYECTBO TPETEHUCKUX cyael s pas-
PELICHHUS CTIOpa CIIOCOOCTBYET NPUHSTHIO PELICHUH eIMHOTIACHO MM OONBIINH-
CTBOM TOJIOCOB, YTO COOTBETCTBYET JAEMOKPATUYHOMY OyXy U OOBEKTHBHOCTH
TpeTeiicKoro pa3ouparesbCTBa.
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B ynomsiryTOoM BhIIIe Peritamente CIIOPTUBHOTO TPETEHCKOTO Cyna, HaIlpH-
Mep, YCTaHOBJICHO, UTO Ul pa3pelleHus cropa u3bupaeTcs (HazHayaeTcs) He-
YETHOE KOMN4ecTBO ApOuTpos (1. 14).

ITo cytn Takue ke TpaBOBBIE HOPMBI COJIEPIKATCS B POCCHICKOM 3aKoHE
0 TpeTeckux cyaax. Toabko CpoKHU JyIsl IPOSIBIEHUS BOJIM CTOPOH YCTaHOBIICHBI
B 15 mmeit (ct. 10).

Kak y»ke yka3pIBanoch BhIIIE, B POCCHICKOM 3aKOHE 0 MEKIYHAPOIHOM KOM-
MepueckoM apouTpaxke'’ mporeypa Ha3HAYCHUs Cyjeil, B TOM YHCIe Ui pas-
pelIeHust KOHKPETHOTO CIIOpa COTIacOBBIBaeTCsS cTopoHaMu. OTIHYUS 3aKITH0ua-
FOTCS B CJIEAYIOLIEM.

B oTcyTcTBHE cornamieHus CTOpoH:

— TIpu apOuTpaxe ¢ Tpems apOUTpamMH KaxkJIasi CTOpOHA Ha3HayaeT OJHOTO
apOuTpa, U 1Ba HA3HAYCHHBIX TaKUM 00pa3oM apOWTpa Ha3HAYaIOT TPETHETO ap-
OuTpa; eciu CTOpOHA HE HazHAYMUT apOuTpa B TedeHue 30 QHEH MO MOoIydyeHHH
PoCcKObI 00 3TOM OT JPYTOl CTOPOHBI HITH €CJU JiBa apOuTpa B TedeHue 30 Hei ¢
MOMEHTA WX Ha3HAUEHUs He IOTOBOPATCS O TPEThEM apOUTpe, IO POCKOE 000
CTOpPOHBI Ha3HadeHue npoussoautcsllpesunenrom ToproBo-npoMsIUIEHHON Na-
natel Poccuiickoit @eeparuu;

— IIpU apOUTpaKe C eTUHOIMIHBIM apOUTPOM, €CITH CTOPOHBI HE JOTOBOPSITCS
00 apOutpe, Mo mpockoe JIt000H CTOPOHBI Ha3HAUECHUE TPOou3BOaUTCsIIpesnicH-
toM ToproBo-nipombITITIeHHOH anarel Poccuiickoit deneparym (ct. 11).

HpI/IBCILCHHbIC 3J1€Ch IIPaBOBbIC HOPMBI 3aKOHOB pPa3HbIX rOCyAapCTB, IOMUMO
OCHOBHO# (PyHKIIMHU 110 (HOPMHUPOBAHUIO COCTABA CY/Ia, IPU3BAHBI CTUMYINPOBATH
apOuTpakHOe (TpeTelicKkoe) pa3ouparesbCTBO JaKe B TOM cllydae, €Clid OJHa U3
CTOPOH OKa)KeTCsl HeloOPOCOBECTHON WIIM IO WHBIM MPUYMHAM CTaHET YUHHUTH
NPENSATCTBUS ISl PACCMOTPEHHSI CIIOPa B PELyCMOTPEHHBIE CTOPOHAMH CPOKH.

B oTHOIIEHNYT O0TBOMIA CYIbY apOUTPAKHOTO(TPETEUCKOTO) Cy/Ia aHATH3UpPYe-
MBbI€ 3aKOHBI TOKE HECKOJIBKO OTITHYAIOTCS.

Tak, B cT. 18 Oenopycckoro 3akoHa 0 MEKIAYHAPOIHOM apOUTPaAXKHOM CYIEC
MPETYyCMOTPEHO, YTO OTBOJ apOUTPY MOXKET OBITH 3asBIICH JIUIIH B CIIy4ae, eCIH
CYLIECTBYIOT OOCTOSITEIBbCTBA, BBI3BIBAIOIINE OOOCHOBAHHBIC COMHEHHS OTHO-
CUTENIbHO €ro OeCTPUCTPACTHOCTH WIIM HE3aBUCHUMOCTH, JHOO €CIM OH He 00-
najaet kBanudukanuei, 00ycIoBIeHHON cornameHneM cTopoH. CTopoHa MOXKET
3asBUTH OTBOJI apOMTPY, KOTOPOTO OHA Ha3HAYMJIA WIM B Ha3HAYEHHH KOTOPOTO
MIPUHAMAJA YYaCTHE, TOIHKO B CBSI3U C OOCTOSTETLCTBAMH, CTABIITUMH € H3BECT-
HBIMU TIOCJIE €T0 Ha3HAUCHHSI.

10" About the international commercial arbitration: The act of the Russian Federation of
07.07.1993 N 5338-1 (an edition of 03.12.2008) (together with ,,The provision on the International
commercial arbitration court at Chamber of Commerce and Industry of the Russian Federation”,
. The provision on the Sea arbitration commission at Chamber of Commerce and Industry of the
Russian Federation’)//SND and VS Russian Federation Sheets, 12.08.1993, N 32, Art. 1240.
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B ct. 15 Genmopycckoro 3akoHa 0 TPETEHCKUX CyaX TaKKe COICPIKATCs CXO-
JKUe mpaBoBble HOpMBI. Ho Habop oOCTOSATENHCTB, KOTOPBIE MOTYT IOCIYKUTh
OCHOBaHHUEM JIJIS 3asBJICHUSI OTBOZATpeTelickoMy cyabe.OTBOJ TpeTeHCKOMY Cy-
JIb€ MOXET OBITh 3asIBJICH B CIIydae:

— HecoOuoieHusT TpeOOBaHMI, PEAYCMOTPEHHBIX CTaThel 13 HACTOsIIero
3aKoHa;

— HaJau4us NpSMOHW WM KOCBEHHOH JMYHOW 3aMHTEPECOBAHHOCTH CYIbU
B MCXOZI€ TPETEHCKOTO pa30MpaTesIbCTBa;

— HaJIM4YMS MHBIX 0OCTOSITENIBCTB, BHI3BIBAIOIINX COMHEHNE B OOBEKTHBHOCTH
1 OeCTIpUCTPACTHOCTH CY/IbH.

[IpenycMOTpeHHY0 3aKOHOM BO3MOXKHOCTB 3asIBJICHUS] OTBOJA OAHOMY apOu-
Tpy (TpeTeiicKoMy CyIbe) HYKHO TIOHHUMATh KaK JIOTIOTHUTEIbHYIO TapaHTHIO UX
OeCIpUCTPACTHOCTU IIPU PACCMOTPEHHUH CIIOpa, 00eCIIeunBAEMYIO IPOLENLypOH
BbIOOpa MM Ha3HAYEHHsI TIEPCOHATBLHOTO COCTaBa apOUTPaKHOTO (TPETEHCKOro)
cyna.

OcHoBaHuUs U1 OTBOJA, MEpedyHclieHHble B CT. 13 Oemopycckoro 3akoHa
0 TPETEHCKHUX Cylax , B BUAE TPEOOBAHUI, MPEABSIBISIEMbIX K TPETEHCKUM CY-
IbsIM, OOBEKTHBHO MCKIIIOYAIOT BO3MOXHOCTH COOTBETCTBYIOLIEIO JIMLA OBITH
TPETEHCKUM CyIbeil JII0O0TO TPEeTEiCcKOro cyaa, a He TOJIBKO KOHKPETHOTO Tpe-
Teickoro cyna.

Hannune npsiMoli miiMm KOCBEHHOW 3aMHTEPECOBAHHOCTH CYIBU B HCXOIE
TPETEHCKOro pa3ouparenbCTBa, a TAKIKE HHBIX 00CTOSTENBCTB, BBI3BIBAIOIINX CO-
MHEHHE B OOBEKTHBHOCTU U OECIIPUCTPACTHOCTH CYAbH TAK)KE HAapyIIaeT MPUH-
U HE3aWHTEPECOBAaHHOCTH CY/IbH, MPElyCMOTPEHHBIN B KauecTBe TpeOOBaHUs,
MIPEIBSIBIIIEMOTO K CyIbe TPETEHCKOTO Cyaa.

ComMHeHHE B OOBEKTUBHOCTH MOXKET OBITh BBIPAKEHO PA3IMYHBIM 00Pa30M.
[ToaToMy B permaMeHTe TPeTeHCKOTo Cy/ia MOTYT COZIEPKaThCsl KOHKPETH3UPYIO-
LIKe 3TO MOHATHE oOcTosTenbcTBA. Hanpumep, B Permamente CriopTuBHOTO Tpe-
teiickoro cyna npu OO «benopycckuii peciyOIMKaHCKUI COI03 I0PUCTOBY YKaza-
HO, YTO OCHOBAHUEM JUIS 3asBJICHUS OTBOAA MOXKET OBbITh TaKOE 0OCTOSATEILCTBO,
KOTJa KBaJU(HUKALUS TPETEHCKOTO CybH HE COOTBETCTBYET YCTAaHOBJICHHBIM 3a-
KOHOZaTensCcTBOM Pecmyonuku bemapyces TpeboBaHusIM.

B poccuiickom 3akoHe 0 TPeTEHCKUX CyAax B OTHOIIEHWH OCHOBaHWM IS
0TBOJIa TPETEHCKOMY CYJIb€ COIEPIKUTCS TOJIBKO OTCHUIOYHAs HOPMA K CT. 8, B KO-
TOpPOM TOBOPUTCS O TPEOOBAaHUAX, MPEIBSIBISAEMBIX K TPETEHCKOMY Cyabe.3/1ech
HE TOJIKO TpeOOBaHMsI O OECIPUCTPACTHOCTH M OOBEKTHBHOCTH CY/IbHU, HO U O €T0
JI€ECIIOCOOHOCTH, KBaIU(pUKALNY, HE CyIUMOCTH U T.A. [lo cyTu 310 aHanorny-
HBIE OCHOBAHUsI, KOTOPbIE IPEAYCMOTPEHBI B 0EIOPYCCKOM 3aKOHE O TPETeHCKUX
cynax.
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[Ipouexypa mim MoOpAI0K OTBO/IA TPETEHCKOTO CYyJbH B aHATM3UPYEMBIX 3a-
KOHAaX M perfiaMeHTaX TPETEHCKHUX CyIOB IOCTaTOYHO ONU3KHU IO CBOEMY COAEP-
KAHUIO.

CaMm kaHAHMJAT B TPETEHCKUE CYIbH WIN YXKE B CTaTyce TPETEHCKOTO CyIbH
JOJDKCH NMPOABUTHL MHUIIUATUBY JI CaMOOTBOJA, €CJIU JIs1 3TOI0 UMEHOTCS OCHO-
BaHUS.

Hanpuwmep, B ct. 15 6enopycckoro 3akoHa 0 TPETEHCKHUX Cyjax yCTaHOBJICHO,
YTO B cy4ae oOparmieHus: K KakoMy-JIn00 (pU3NIECKOMY JIMITYy B IENAX €T0 BO3-
MOYKHOTO M30paHus (Ha3HA4YeHUs) TPETEHCKUM CyIbel YKa3aHHOE JIUIO JAOJDKHO
COOOIIUTH O HAJTMYUHU OOCTOSITEIBCTB, SIBISIIOLIMXCSI OCHOBAHHEM JUISI €70 OTBOJIA.

B ciydae, ecii 00CTOSATENBCTBA, SBISIOIIAECS OCHOBAHUEM ISl OTBOJIA, BO3-
HUKJIA BO BpeMsI TPETEHCKOTO pa30upareiabcTBa, TPETSHCKUN Cynbsl TOJDKEH 0e3
MPOMEICHUSA COOOIIUTH 00 3TOM CTOPOHAM U 3asBUTH CAMOOTBO/I.

CTropoHa MOXET 3asiBUTh OTBOJ] TPETECHCKOMY CYIIbE B CIIydae, eciii 00CTos-
TEJIbCTBA, SBJISIONIMECS OCHOBAHUEM JIJIsl €0 OTBOJIA, CTaJIM U3BECTHBI ATOH CTO-
poHe nociie n30paHust (Ha3HAYEHMs) OTBOIUMOTO TPETEHCKOTO CY/bH.

[IpakTuyecku Takue ke MpaBoBbIe HOPMBI 00 OTBOJIE TPETEHCKOTO CYBH CO-
nepkarcs B CT. 12 poccHifickoro 3aKkoHa O TPETEHCKUX Cylax.

Ho umerorcst u cepbe3Hbie OTIIMYUS B YKA3aHHBIX 3aKOHAX IO MPOILEAYpPe OT-
BOJIa TPETEMCKOIO CY/IbH.

B Genopycckom 3aKkoHe O TPETEHCKUX Cynax CKOHIIGHTPHPOBAHKI MPaKTHYe-
CKHM BCE HOPMBI U TpaBmiia 00 OTBOAE TPETEHCKOTO CY/IbH.

Torma Kak B pOCCHICKOM €T0 aHaJore JIOMYCKalOTCs OTpeIeTIeHHbIE UCKITIO-
YEHUS U3 MPaBHJI, YCTAHOBJICHHBIX CAMHUM 3aKOHOM. B 1. 3 cT. 12 3akoHa mpeny-
CMOTPEHO, UTO B ITOCTOSHHO JACHCTBYIONIEM TPETEHCKOM Cyfle TPOLeAypa OTBO/IA
TPETEHUCKOTO CyIbH MOXKET OBITH OTIpe/ieNieHa MPAaBUIIAMU ITOCTOSHHO JIEHCTBYIO-
IIEr0 TPETEUCKOro Cy/a.

U rakoe uckiroueHne He ciaydaitHo. OHO HalpaBIeHO, BO-TIEPBBIX, HA COOIIO-
JCHUEC NPpUHIUMIIAa aBTOHOMHWU BOJIKM CTOPOH, 4, BO-BTOPLIX, MMPEAOCTABJIACT 6OHI)-
Y0 CBOOOIY caMoMy TpeTelickomy cymy. O0patuMmcs K PerraMenTy omHOTO M3
TaKHX CyJOB, YTOOBI YBUJCTh CMBICI UCKIOUeHHH. «OTBOI TpereiickoMy cyibe
MOKET OBITh 3asBJICH B CIIydae HECOOIONeHUsT TPeOOBaHU, IPEyCMOTPEHHBIX
crarbeli 4 HacTosmero PermamenTa. .. [luceMeHHOe 3asBIeHIE 00 OTBOJIE, COMIEP-
JKaIee ero MOTHBBI, TOJDKHO OBITh MOAAaHO B TpeTelickuii cyn He mo3nuee 10 qaeit
MOCJIe TOTO, KaK CTOpOHA y3Halla 0 c(hOpMUpPOBaHHUH cocTaBa TpeTeiickoro cyna,
WM TIOCTIE TOTO, KaK CTOpPOHA y3Hasa 00 00CTOsTeNbCTBAX, KOTOPhIE MOTYT CITy-
KUTh OCHOBAaHUEM JUIsI OTBO/IA. Takoe 3asBlICHHE, CACIaHHOE MO3IHEe, paccMma-
TPUBAETCS TOIBKO B TOM CITydae, €CIIM COCTaB Cy/a MPHU3HAET NPUIYHHY 32/ICPIKKH
3as1BJICHUS 00 OTBOJIE YBaKUTEIBHOW. Bompoc 00 oTBozE cy/bu pemaercs Ipyru-
MU CYZIbSIMU COCTaBa Cy/a BO BpeMsl TpeTeickoro pazouparenscTa. Ecnu He Oy-
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JIET JOCTUTHYTO COIVIALICHUS MEXly HUMH WIN €CIIM OTBOJ 3asIBJICH IPOTUB JIBYX
Cyllell MM eJUHOIMYHOIO CyIbH, BOIPOC 00 OTBOZE pelaeTcs MmpeaceaaTeneM
Tpereiickoro cyaa B Teuenune 10 aHel ¢ AaThl Moga4Yy 3asBIeHUS». !

A B 1.4 ct. 12 Toro xe 3aKkoHa Apyroe UCKIIUYEHUE CIEIaHo 1) TPETEHCKO-
ro Cy/ia 10 pa3peleHHI0 KOHKPETHOro cropa. 37ech Mpoleaypa oTBoAa TpeTeil-
CKOI'O CYZIbH MOKET OBbITh COIVIACOBAaHA CTOPOHAMHU.

[To GonpIIMHCTBY OCHOBAaHUH AJISI MIPEKPAILCHUS IOJTHOMOYHH TPETEHCKOro
CyIbU aHAJIM3WPYEMblEe 3aKOHBI TOXKIECTBEHHBI (IIOCTE MPHUHATHS PEIICHHS IO
JIeITy, B CBSI3M C OTBOJIOM (CaMOOTBOJOM), B CIIydae CMEPTHU CYIbH).

Ho ecTb u paznuuus, Kak CyIIeCTBEHHbIE, TaK U KOCMETHYECKHE.

Tak, B GemopycckoM 3aKoHE O TPETEHCKHUX CyaX YCTaHOBIEHO CaMOCTOS-
TEJIbHOEOCHOBAHHUE JIJIs TIPEKpalleHN i TOJTHOMOYMH TPETENCKOTO Cy/lb1, KaK He-
CIIOCOOHOCTh TPETEHCKOTO CYZIbH IO COCTOSIHUIO 310POBbs B TEUEHUE JJIUTEIBHO-
r0 BPEMEHH HCHOIHATH 0053aHHOCTH TpeTeiickoro cyapu (cT. 16).

A B pOCCHICKOM aHAJIOTUYHOM 3aKOHE J3TH ke (pakThyeckue oOCTOSTENb-
CTBa SIBJIIIOTCS] TOJIBKO YAaCTHBIM CilydaeM B Oojiee 00ILeM OCHOBaHMH Ui Ipe-
KpaIlleHHUs ITOJTHOMOYHI TPETEHCKOro Cy/ibH, KOTOPOE UMEHYETCsl — MO COoIvialle-
HUTO CTOPOH (cT. 13).

C npyro#t cTopoHbl, Oenopycckuii 3aKoH O TPETEHCKHUX Cyaax MpeaycMo-
TpeN, YTO B PEIIAMEHTE IOCTOSIHHO JIE€UCTBYIOLIETO TPETEHUCKOro Cyaa, TPEeTen-
CKOM COIJIAILICHUU MOTYT OBITh YCTAHOBJIEHBI AOTIOJIHUTEIbHBIC OCHOBAHUS JUIS
[IPEKpalleHHs] IIOJHOMOYMM Tperelickoro cyapu. M, Hampumep, B Pernmamen-
te CnoptuBHOTO Tpereiickoro cyna mpu OO «benopycckuii peciryOInKaHCKIA
COI03 FOPUCTOB» KOHKPETH3MPOBAHO, YTO MOJIHOMOYHS apOUTpa MPEeKpaIlaroTCs
B CITy4ae IOpUINICCKON M (DAKTHIECKOH HECTIOCOOHOCTH apOUTpa yIacTBOBATh
B PACCMOTPEHHH CIIOpa WM MHBIE IPUYHHBI, IO KOTOPBIM ApPOUTp HE y4acTByeT
B PACCMOTPEHHH CIIOpa B TEYCHHUE HEOIPaBIaHHO JITUTEIFHOTO CPOKa.

Hopmbl 0 npekpaieHnd MOJIHOMOYMM TPETEHCKOro CyObH HMEIOT CyIie-
CTBEHHOE 3HAYCHHUE JUIsl yYACTHUKOB TPETEHCKOTO pa30uparebCTBa.

[TonHOMOUMS TPETEHCKOrO CyIbH — 3TO T€ MpaBa, KOTOPbIE TOJIyYaeT (PU3H-
YEeCKOE JIMLIO B CBS3M C €ro M30paHueM WJIM HAa3HAYCHUEM TPETEHCKUM CYIbEi.
ITo cBoeil cyTu 3TH npaBa TPETEHCKOTO CyAbHM BCETNA BBITEKAIOT U3 paccMoTpe-
HUSI KOHKPETHOTO CIIOPa MEKAY CTOPOHAMH, TO €CTh 3TO MpoLieccyabHbIC paBa,
CBSI3aHHBIE:

— C NPHUHATHEM MCKOBOTO 3asBJICHHS K PACCMOTPEHHMIO WM €ro BO3Bpa-
IICHHEM,

11 Regulations of the Arbitration court for permission of economic disputes at Chamber of Com-
merce and Industry of the Russian Federation (The order of Chamber of Commerce and Industry of
the Russian Federation of 22.06.2006 N 48) (an edition of 09.06.2011) (together with ,,The provi-
sion on arbitration collecting and expenses”)//ConsultantPlus.
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— C pa3bsCHEHNEM CTOPOHAM WX MPaB B 00A3aHHOCTEH,

— C MPUHATUEM PELICHUS TPETEUCKUM CYIOM O CBOEH KOMIIETEHLIUU U UHBIX
pElIeHUt TaHHOTO Cy/a,

— € BO30YKJIEHUEM TPETEWCKOTO pa30uparenbCTBa,

— C UCCIIEIOBAaHUEM JI0KA3aTeIhCTB M MHBIE TIPaBa, MPEIyCMOTPEHHBIE pac-
CMaTpUBAEMbIMU3aKOHAMH.

ITosTOMY JOTMYHBIMU U MOCIEIOBATEIBHBIMU BBITIISAISAT IPABOBBIC HOPMBI O
TOM, YTO TTOJITHOMOYHS TPETEUCKOTO CYIbU MPEKPAIIAIOTCS TOCIe MPHHSITHS pe-
IICHHS TPETEHCKOTO Cy/ia 110 KOHKpEeTHOMY Jienry. HeT 00beKTHBHOI moTpeOHOCTH
B IIPOIOJDKEHUHN TIOTHOMOUYUH TPETEHCKOTO CYIBbH TIOCIIE 3aBEPIIICHIS PACCMOTpE-
HUs criopa. VIckimroueHne coCcTaBIsIoT cliydau, KOT/la BOSHHKAET HEOOXOIUMOCTh:

— B JIOTIOJIHUTEILHOM PELICHUU TPETEHCKOTO Cy/Ia [0 ITOMY e CIIOPY U MEX-
Jly 3TUMH K€ CTOPOHAMU,

— B Pa3bsICHEHUU COCTOSIBILIETOCS PEIICHUs TPETEUCKOro cyaa Mo yKe pac-
CMOTPEHHOMY CIIOpY U

— B UCHPABJICHUU OIHCOK, OIEYaTOK, apu(hMETHIECKUX OIIMOOK B YK€ CO-
CTOSIBIIEMCSI PEIICHUH TPETEHCKOTO Cy/ia M0 ATOMY K€ CIOPY MEXKAY dTUMH KE
cTopoHaMH. B 3THX ciydasx u mpeaycMOTpeHa BO3MOXXHOCTH BO30OHOBIICHHS
MIOJIHOMOYHMI TPETEHCKOrO CyAbU 71l BBIOJHECHUS MEPEYUCICHHBIX MPOLEcCy-
allbHBIX JCMCTBUM U MPEKpaIIeHUsI STUX TTOJTHOMOUYHU MOCII€ UX COBEPIIEHUS.

[TonHOMOYMS TPETEUCKOro CyIbH NPEKPALIAIOTCS U B CBSI3U C YOBIETBOPE-
HHUEM 3asBJIEHHOTO OTBOJA WJIHM (M) CaMOOTBOJa TPETEUCKOTO CY/IbH, ITOCKOIbKY
B 9TOM ciy4yae (pU3NYEeCKOe JIUIO0 yTPAYNBAET KOMIETECHIIUIO TPETEHCKOTO CyIbH
B OTHOIICHUU JAHHOTO KOHKPETHOTO CIOpa.

[TomrHOMOYHS TPETEWCKOTO CYbH MPEKPAIIAOTCS U B ClIy4yae HECIOCOOHO-
CTHU TPETEUCKOI0 CyIbU [0 COCTOSHUIO 3I0POBbS B TEUCHUE ITUTEIBHOIO BpeMe-
HU UCTIONHATH 00S3aHHOCTH TPETEHCKOTO Cymbh. [lepuos NIuTeNnbHOCTH OTCYT-
CTBHUSI TPETEUCKOTO CY[IbU TOJIKEH OMPENETSATHCS B KaXKIOM KOHKPETHOM CIIOpE,
paccMaTpuBaeMOM JAHHBIM TPETSHCKUM CY/IOM, UCXOS U3 CJIOKHBIIUXCS 00CTO-
SATEIHCTB. MOYKHO TIPEATIONOKNTE, YTO OPUEHTHPOM MOTYT OBITH OOBIYHBIE CPO-
KM PACCMOTPEHUS aHAJIOTHYHBIX CIIOPOB JAHHBIM TPETEUCKUM CYAOM WU CPOKHU
paccMOTpEeHus TOA0OHBIX e B TOCYIapCTBEHHBIX CyIax.

ITonHoMouust TpETEHCKOrO CyabH MPEKpPalalOTCsS U B CIy4yae CMEPTH Tpe-
TEUCKOTO CyIbH, TOCKOJIBKY 3TH MTOJTHOMOYHSI HE TIEPEIAIOTCS 110 HACICICTBY MU
WHBIM KaKHM-TO 00pa3oM.

[IpexpariieHre TOTHOMOYNH apOUTPOB B MEKTYHAPOTHBIX apOUTPAKHBIX CY-
Jlax UMEIOT HEKOTOPOE CXOJICTBO C YK€ OMMCAHHBIMU OCHOBAaHUSIMH, HO CO CBOU-
MU 0COOCHHOCTSIMU.

Tak, B COOTBETCTBUU C OEIIOPYCCKUM 3aKOHOM O MEKIyHAPOIHOM apOUTpaxK-
HOM (TpeTeiicKkoM) cyjie , apOuTp 00sI3aH OTKA3aThCsl OT MPUHITHS MOTHOMOYHHA
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WJIM OCYIIECTBICHUS COOTBETCTBYIOMINX (DYHKITHI, €CITH OH OKa3aJCsl IopUande-
CKU MM (DAaKTHYECKH HE CIIOCOOHBIM BBIOJIHATH UX JMOO MO MHBIM HNPUYMHAM
JIOITyCKaeT 3HAUNTEIHHYIO 3a/IEPIKKY IPOM3BOICTBA 1o Aemy. [TomHoMouus apou-
Tpa MPEeKpalatoTCcsl TAKXKE MO0 CONIAUICHUIO CTOpOoH. Eciau comnamenust 10CTuYb
HE YZIaloCh, JI00as CTOPOHA MO CHOPY B MOCTOSIHHO JICHCTBYIOIIEM MEXTyHa-
POIHOM apOUTPaKHOM CyJIe MOJKET OOpaTUTHCS K IMpeJIceaTelio JAHHOTO Cy/Ia,
a CTOpPOHA MO CIOPY B MEXIYHAPOIHOM apOUTPaKHOM Cy/e IJsl PACCMOTPEHHS
KOHKPETHOI'O CIopa - K IPe3uAeHTY bernopycckoil TOproBo-npoMBbIIIIEHHON Ta-
JIaThl C TPOCKOON O MIPHHATUH PEIISHUs O TPEKPAIIeHUH TTOTHOMOYHA apOuTpa.
Perienre o gaHHOMY BOIIPOCY 00YKaIOBAaHHUIO HE TIOJICHKHT.

WHbIe cmydam mpekpamieHus MOJIHOMOYHH apOuTpa MOCTOSHHO JIEHCTBYIO-
HIET0 MEKAYHApPOAHOTO apOMTPasKHOTO CyAd OMPENENsIIOTCS apOUTPaKHBIM pe-
[JIJAMEHTOM.

[TonHOMOUMST apOUTPOB, EAMHOIMYHOTO apOMTpa TaKKE MPEKPaIaroTCs
B CcTydae uX OTBOJA WM camMooTBoza (CT. 20).

Poccwuiickuii aHAIOTUYHBIN 3aKOH COJIEPIKUT elle Ooliee KECTKUE MpaBuIIa.
«B ciyuae, xorna apOUTp oka3pIBacTCs FOPUANICCKH HITH (PaKTHYECKH HECTIOCO0-
HBIM BBITIOHATH CBOW (DYHKIIMHU WM 110 MHBIM MPHUYWHAM HE OCYIIECTBISET WX
0e3 HeolpaBAaHHOW 3aJEPIKKH, €r0 MOJTHOMOYHSI (MaHJaT) MPEKPAILAIOTCsI, eCIn
apOuTp GepeT caMOOTBOJ MM CTOPOHBI IOTOBAPUBAIOTCS O MPEKPALICHIH MaH-
nata. B UHBIX ciydasx, KOrna COXpaHsoTCs pa3HOIIacusi OTHOCUTEIBHO KaKOro-
1100 M3 ITHX OCHOBaHHH, JTI00asi CTOPOHA MOKET OOpaTHTHCS B OpraH, yKa3aH-
HBII B yHKTE 1 cTarbu 6, ¢ Mpoch00i pa3pemnTh BOIPOC O MIPEKPAIIeHNH MaH-
JlaTa; TaKkoe PeIICHUE HEe TIOISKHUT 00KaIoBaHuO» (CT. 14).

IIpoBeneHHbII aHaTN3 TTOKAa3bIBAaET: 1) COOTBETCTBHE OCHOBHBIX MPHUHIINIIOB
HaIIMOHAJBHOTO MPABOBOIO PETYIMPOBAHHS BOIPOCOB (POPMUPOBAHUS COCTaBa
apOUTPaKHOTO (TPETEHCKOTO0) Cyla MPUHIMIAM U MPaBUIIaM MEXIYHAPOIHOTO
MpaBa, 2) HeOOXOIUMOCTD y4eTa 0003HaueHHBIX OCOOCHHOCTEH MPU 00paIeHUH
B COOTBETCTBYIOIIME apOUTpaskHbIe (TpeTecKue) Cynbl, 3) BOBMOKHOCTD Jallb-
HeWIle rapMOHU3alMK JISHCTBYIOIIETO 3aKOHO/IATEILCTBA HA MEKTOCY/IaPCTBEH-
HOM YpOBHE, 4) BBICOKHI MOTEHIMAN JJIsl HAYYHOTO MCCIIEe0BaHMs B 3TOU cdepe.
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STRESZCZENIE

Autor zajmuje si¢ problematyka wyboru i powolywania cztonkéow (arbitrow) trybunatow
arbitrazowych. Analiza jest dokonywana na przyktadzie norm prawa mi¢dzynarodowego oraz pra-
wa wewngtrznego Republiki Biatorusi. Autor odnosi si¢ do instrumentow zaczerpnigtych z prawa
UE i wystepujacych w ustawodawstwie krajowym, jednocze$nie porownuje system prawny z regu-
lacjami w tym zakresie w ustawodawstwie Federacji Rosyjskiej. Odrebne zagadnienie odnosi si¢ do
regulacji w zakresie formowania sktadu trybunatéw w swietle ustawodawstwa Wschodnioazjatyc-
kiej Wspdlnoty Gospodarcze;.

Stowa kluczowe: arbitraz na Biatorusi i w Federacji Rosyjskiej, cztonkowie trybunatu, wybor,
sktad, podstawy prawa wewngtrznego
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